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Raising the age of referral to the Principal Reporter: consultation
Response from Children’s Hearings Scotland (CHS)

A children’s hearingis a legal tribunal comprisingtrained lay Children’s Panel members who
volunteertheirtime and skills, to decide whether compulsory measures of supervision
should be put in place for children and young people in need of care and protection, or
whose behaviour puts themselves, orothers, at risk of harm.

The children’s hearings systemis founded on principles and objectives established by the
Kilbrandon Committeeinits review of youth justice, publishedin 1964. The Committee
looked at the effectiveness of arrangements for tackling delinquency and made proposals
for reform. Kilbrandon recognised that, in many cases, the childrenand young people
appearing inthe courts charged with offences were themselvesvulnerable and in need of
care and protection. The children’s hearings system was set up to provide a forum in which
families, professionals and Children’s Panel Members work together to identify what help
childrenand young people need to reduce offending andrisk and to achieve theirfull
potential. Panel Members decide whethercompulsory measures of supervision are needed
to address risks to children and young people’s welfare and ensure that theirneeds are
properly met.

The Children’s Hearings (Scotland) Act 2011 introduced the role of National Convener of the
children’s hearings system to oversee appointment of the Children’s Panel members who
make decisions at children’s hearings. Children’s Hearings Scotland (CHS) was establishedin
July 2011 as a publicbody to support the National Convenerto deliver his statutory
functions. These functionsinclude the recruitment, selection, training of and support for
Children’s Panel members. CHS is governed by a Board of non-executive members,
accountable to Scottish Ministersand the Scottish Parliament. Our visionis of a children’s
hearings system where everyone works together, making sure that all childrenand young
people are cared for and protected, and their views are heard, respected and valued. Our
missionisto improve outcomes for vulnerable children and young people in Scotland by
enabling Children’s Panel members to make high quality decisions about their future.

CHS is absolutely committed to keeping The Promise to Scotland’s children, by working with
all our partners to make the changes called for by the Independent Review of Care. The
review said that:

e activelylisteningto children must be at the heart of the children’s hearings system;

e that the hearings system must protect and uphold children’srights, de criminalise
childrenand destigmatise care;

e that the whole care system must protect relationshipsimportantto children;
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e that everyparticipant in the children’s hearing system must be trained to be trauma
informed and aware; and

¢ helpmust be delivered much earlierand the hearing system must plan to shrinkand
specialise.

Consultation questions

1 Do you agree that the maximum age of referral to the Reporter should be
increased to 18?

a) Yes — All cases
Please provide reason(s) for your answer.

Children’s Hearings Scotland welcomes the policy intention towiden access to the children’s
hearings system to young people aged sixteen and seventeenyearswho are not currently
eligible forreferral to the Reporter. The developmentofthe children’s hearings systemis
rooted in a recognition that young people who are convicted of offences or engage in high
risk behaviours have experienced adversity or have themselves been victims of offences, are
oftenvulnerable and have unmet needsfor care and protection. Effective responsesto
damaging, destructive or risk-taking behaviourthat impacts on the young person, their
family and community must address theirwelfare and developmental needs. The mainaim
of state interventioninayoung person’slife should, in every case, be to provide support to
realise and enhance every young person’s potential, ratherthan punitive inresponse to
theirbehaviour.

There isa strong body of evidence that indicates that young people remain developmentally
immature until well into theirtwenties.! Raisingthe age of referral to the Reporter is
consistent with the shiftin national sentencing policy markedin the Scottish Sentencing
Council’s draft guideline forsentencingyoung people. That, too, refers to the
developmental immaturity of young people as justifying a different threshold of culpability
for harmful behaviourand the needto prioritise rehabilitation, ratherthan retribution.

Itis unjustthat critical decisions about how best to tackle the needsand behaviour of some
young people are taken with theirwelfare as the paramount consideration whilst others,
whose behaviourand needs may be identical, are treated as adults in the criminal justice
systemor subjectto legislation governing compulsoryintervention affectingadults, where

1 Suzanne O’Rourke; Heather Whalley; Sarah Janes; Niamh MacSweeney; Asaly Skrenes; Suzy
Crowson; Laura MaclLean; Matthias Schwannauer (February 2020) The development of cognitive and
emotional maturityin adolescents and its relevance in judicial contexts: Literature Review The
Scottish Sentencing Council, accessed at:
https://www.scottishsentencingcouncil.org.uk/publications/
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the main reason for interventionisto reduce risk rather than the safeguarding and
promotion of welfare.

Raisingthe age of referral is consistent with UNCRC Article 40 which requires justice systems
to provide, alongside other human rights, additional protections afforded to children by the
Convention to all childrenand young people underthe age of 18. It reflectsthe call inThe
Promise to decriminalise young people. UNCRC Article 12 requires that young people be
givena meaningful opportunity to participate in decisions made about them. Raisingthe age
of referral to the Reporter ensures that, if referredto a children’s hearing, the young
person’sviews will be sought and taken into account by the decision-makerwhen reachinga
decision about state intervention. Incorporation of UNCRC into domesticlaw providesa
rapid mechanismto make thischange. Change should fullyinvolve youngpeople, including
those with lived experience of referral to the children’s hearings system, in redesign of the
state’s response when young people getinto trouble.

2. If the age of referral is increased to 18, are the existing grounds of referral to a
Children’s Hearing sufficient (see pages 11-12 for existing grounds)?

b) No
Please provide reason(s) for your answer.

In 2019/20, the most common ground for referral to the Reporter was ‘lack of parental
care’. Thereafterthe most common grounds were close connection with a person who has
carried out domestic abuse, followed by offence grounds.

Referral to the Reporter requiresthat the person or agency making the referral considers
that a childis in need of protection, guidance, treatment or control and that it might be
necessary for a compulsory supervision orderto be made in relationto the child. The
Reporter may arrange a children’s hearingonly if he or she considersthat a compulsory
supervision orderis necessary.

In Scotland a childis defined as under 18 years for the purposes of provision of support and
welfare servicesand inrelationto certain educational duties. Howevera young person aged
16 acquires full legal capacity, is able in most situationsto act for themselves, and can make
theirown decisions. The parental responsibilities and rights of parents and carers also
change at this point. For these reasons, careful thought needsto be givento the role, nature
and extent of compulsory interventioninthe lives of 16 and 17 year olds and theirfamilies.
Extendingthe application of compulsion must be justified and proportionate.

Where the ground of referral would relate to a young person’svulnerability and need for
care and protection, consideration should be givento introducing specificgrounds for
proportionate interventioninayoung person’s life which reflectthe age and stage of
developmentof 16 and 17 year olds and their evolving and increasing agency. 16 and 17
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year olds should not be subjectto compulsory measures of supervision without good reason
where their circumstances would not justify compulsory state interventionif the young
person were over 18 years with legal capacity. That wouldamount to an erosion of their
existing rights under ECHR, and would be inconsistent with UNCRC article 16. For example
someone over 18 who was acting in ways that endangered theirsafety would not be subject
to restriction of their liberty unless they lacked legal capacity or had been convicted of an
offence which justified such restriction.

Parental responsibilities, otherthan the responsibility to provide guidance to a young
person, come to an end when the child reaches the age of 16 years. All parental rights
cease to apply. State interventiontocompelany otherperson with full legal capacity to
comply with requirementsimposed by the state against theirwill is presently justified either
by conviction of an offence or an assessment that their capacity isimpaired, for example by
mental disorder or learning disability. Ayoung person aged 16 or 17 years may experience a
lack of parental care which rendersthem vulnerable. Butthe role, responsibilities and rights
of family members or carers who are relevant persons ina hearing change significantly. This
means that the focus of the discussioninthe hearingwill also change.

Where the referral relates to an alleged offence committed by the young personthere isa
clear basis for referral to the hearings system, as an alternative to prosecution. In some
cases other existing grounds may apply to older young people towarrant referral to the
Reporter, such as concern about misuse of alcohol or drugs. However young people over 16
not currently eligible forreferral would not be subject to compulsory measures of
supervision onthis basis without proof beyond reasonable doubt demonstrated by evidence
and conviction in court. By simply extendingexistinggrounds to olderyoung people
agenciesrisk loweringthe threshold for compulsory state intervention and drawing many
more young peopleintothe netof compulsion.

Other existing grounds may not be applied for differingreasons. For example some of the
grounds relatingto Schedule 1 offences apply only to offences which can be committed
against childrenunder 16, or childrenunder17 years.

3. What are your views on the potential implications, including resource, of
increasing the age of referral to the Reporter for local authorities, Police and other
service providers/organisations?

At presentsignificantresourcesare expended by police, COPFS and the criminal courts, local
authority criminal justice servicesand adult mental health servicesinrespondingto
offending or risk-taking behaviour by young people who are not currently eligible for
referral to the Reporter. When a young personis alleged to have committed an offence,
these agencies, separately and together, focus on the investigation of crime, processing
cases and diversion from prosecution and the conduct of criminal proceedingsand, in
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criminal justice services, assessment and preparation of reports for the courts regarding risk
and recidivismand, if the young personis convicted, supervision and community payback
schemes. The focus of these agencies concern is the appropriate response to the offence,
the determination of innocence or guilt and the management of the offenderwitha viewto
reducing riskand recidivism. The children’s hearings system has as its paramount concern
the welfare of the young person. Whilstthat must include respondingto and managing the
risk from offending behaviour, by definition thatfocus is much widerand encompassesthe
young person’s home and family circumstances, education and health and well-being.

Some of the processes, skills and interventions for determining what has occurred whenan
offenceisalleged determiningthe appropriate response, and assessingand managing risk
will require to be available to, and exercised by the Reporter, and to the children’s hearing
consideringthe need for compulsory measures of supervision. Similarly new responsesand
approaches will be needed to address vulnerability outwith the context of lack of parental
care.

This will require more than transfer of some staff or resources from the criminal justice
systemto the children’s hearings system, or from adult services or criminal justice and
mental health social work to children’sservices. Decision makersin the children’s hearings
system will require assurance that there are credible and effective supports available inall
circumstances. Many young people are themselves victims of their peers’ damaging,
destructive or high risk behaviourand they too needto receive appropriate support.
Meeting the needs of young people not currently eligible for referral will require a
wholesale redesign of existing services, to ensure that tackling damaging, destructive or high
risk behaviour, including self-harm, is part and parcel of supervision and support for these
young people and theirfamiliesand carers and that investmentis directed to early
intervention, as well as intervention post referral.

4. What are your views on the potential implications, including resource, of increasing
the age of referral to the Reporter for SCRA (the public body which operates the
Reporter service)?

There will be an increase inthe numbers of referrals to the Reporter on offence grounds.
Most childrenaged 16 or 17 who are jointly referred to the Reporter and the Procurator
Fiscal underthe current legislation are dealt with by the Reporter and the majority of these
do not result in new referralsto children’s hearings or new compulsory supervision orders,
eitherbecause the Reporter decides to take no further action, they are diverted to
alternative services or they are already subject to compulsory measures of supervision. Over
the last four years the numbers of referrals has remainedrelatively stable.

Current case levelsinthe courts suggests there may be a significantrise in the number of
referrals to the Reporter on offence grounds. Where young people aged 16 and 17 are
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charged and prosecuted in the criminal courts just over half of charges resultin a conviction.
The consultation paper notes that in 2017-18, 1,765 16 and 17 year olds were proceeded
against in Scottish Courts. 282 received a custodial sentence and 563 received a community
sentence. Over two fifths of prosecutions of young people inthe sheriff summary and
Justice of the peace courts could have been addressed via an alternative to prosecution. Of
those young people convicted most receive community penalties, oftenadmonishmentor
fines. All of those young people may now be referred to the Reporter. This should meana
recalibration of options for disposal by the Reporter short of referral to a children’s hearing
and additional investmentin Reporters to process larger numbers of referrals.

We have no data about 16 and 17 year olds who may be in need of protection, guidance,
treatment or control who are either presently dealtwith underother adult legislation or
who may not presently receive social work services from the local authority. We are aware
that adultsupport and protection committeesand CAMHS and adult mental health services
report significant challengesin supportingthis group. So we can anticipate significant
numbers of additional referrals to the Reporter on both offence and care and protection
grounds. However referral to the hearings system should not be a response where the
problemis primarily one of poor access to services.

5.  What are your views on the potential implications, including resource, of increasing
the age of referral to the Reporter for Children’s Hearings Scotland (the body which
operates the national children’s panel)?

The potential implications centre firstly around the measures of supervision available to
Panel Members in respondingto the needs of a new group of olderyoung people referred
to hearings. Around three quarters of referrals to the Reporter do not presently resultin
referral to a children’s hearings. Neverthelessitislikelythatthere will be increasing
demand for children’s hearings. Children’s Hearings Scotland will require to undertake
modellingto assess the potential additional requirements for hearings and the number of
Panel Members needed to sit on larger numbers of hearings.

Children’s hearings will require assurance that there are credible and effective supports
available to young people charged with offences. They will needto become familiarwitha
differentrange of problems presented by an older group of young people, includingthe
risks presented from child sexual exploitation, involvement of young people in organised
crime, mental health problems, suicide and self-harm. CHS Learning Academy will require
to develop bespoke additional training for Panel Members to help them make appropriate
decisions about the need for compulsory measures of supervision foryoung people who are
older, who have not previously, orrecently, been subject to supervision by the local
authority and for whom relevant persons no longerhave parental responsibilities and rights.
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Additional money will be needed forthe resources to recruit, train and support a larger
number of Panel Members, and to design and develop furtherspecialist training for Panel
Members in partnership with expertorganisationsin the public and third sectors.

We consulted Panel Members about what they thought the impact of the proposed change
might be. A summary of what they told us is appendedto this response to the consultation.

6. If the age of referral to the Reporter was increased, are amendments required to
ensure sufficientaccess to information and support for victims harmed by children?

a) Yes

Please provide further details for your answer, including any extensions or amend ments
you would wish to see (free text).

It is essential thatirrespective of the decision-making systemin whichyoung people find
themselves, those who are adversely affected by a young person’s harmful behaviour
receive an empatheticand healingresponse, and that the public are confidentthat that
decision-making system will be effective inreducing the risk that the victim or anyone else
will be harmed again.

There are a number of routine controls employedinthe criminal justice to protect victims
including standard and special bail conditions designed to ensure that they are not at risk of
re-victimisation whilst an accused person is awaiting trial, and options to restrict a convicted
person’s behaviour, such as a non-harassment order. The children’s hearing can attach
measuresin a compulsory supervision orderor interim orders which may have similar
effects. There isprovisionin the 2011 Act for the hearingto make decisions which dilute
the welfare testso that the referred child’s welfare is a primary, rather than a paramount,
consideration where otherwise their behaviour may put members of the public at risk. That
is generally applied to Panel Members’ consideration of authorisation of secure
accommodation. This provision might have wider applicationin relation to particular
victims; if not, we needto putin place specificmeasures to enable restriction of a young
person’s movementand access to particular areas or perhaps specific people, beyond what
is currently available, such as movement restriction orders and contact directions.

There are well established mechanismsinthe criminal justice system to prepare and
support victims — and witnesses where necessary —for any legal proceedings arising from
offences committed against them, with services utilising skilled and experienced
professionals. These are not available to victims of children who are subsequently referred
to children’s hearings. Options for victims of serious personal crimes to inform decision-
making inthe criminal courts, such as providing Victim Impact Statements and requesting
review of decisions not to prosecute are not available to victims of children who are
referred to the Reporter. The Reporterisempoweredto provide limitedinformation about
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disposal. What is appropriate by way of information and support to victims needs careful
consideration. As we know many young people are themselves victims of otheryoung
people. The hearingsystem should not, as a result of the proposed reforms, dilute its focus
on the welfare of the referred young person and the needfor decisionsto have their
welfare as their paramount consideration. But withinthat contextthere isno reason why
support, information — short of identifying personal information —and, where necessary,
ongoing protection should not be given to victims of any child or young person.

7. If there are any further comments you would like to make, which have not been
addressed in the questions above, please use the space belowto provide more
detail.

Children’s Hearings Scotland welcome this policy developmentand the opportunity to
ensure that Scotland’s vulnerable young people who are in trouble or at risk receive a
nurturing, effective and proportionate response by way of referral to a welfare -focused
decision-making body which considers their needs as well as their deeds. Thatisin line with
the foundational principles of the hearing system established by Kilbrandon. It reflectsthe
call in The Promise for decision-makingto be responsive and child-focused.

Any changes to how the courts and children’s hearings make decisions about how to deal
with offences and vulnerability of 16 and 17 year olds should take account of the callsin The
Promise and the conclusions and recommendationsin other systemreviews, including the
Review of Learning Disability and Autism, the Review of Implementation of Additional
Support for Learning legislation, the national review of Mental Health Law (yet to report)
and the consideration beinggivento raising the minimum age of criminal responsibility
beyondthe current age of 12 years. All of these affect decision-makingand servicesand
support for young people. Noone systemshould be seenin isolation.

CHS thinksitisright to make referral to the hearings system an option for 16 and 17 year
olds who are not currently eligible. That should not simply amount to a procedural shift, to
replace prosecution, or to compensate for responses from services or systems designed for
adults which may be perceivedto be ineffective in meetingthe needs of this group.
Howeverbenign the intention, enablingyoung people who are not currently eligible for
referral may bring unanticipated consequences for them. A rights’ focused perspective
must be applied to the extension of state intervention to additional groups of young people.
To properly meetthe needs of all those affected by this change will require proactive review
and changes in practice across all parts of the children’s hearings and justice systemsand in
services for both childrenand adults.

October 2020
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Annex 1

Thoughts from Panel Members

We consulted a group of CHS staff and volunteers on raising the age of referral at two open online
consultation events on 5 and 6 October 2020. Approximately 40 CHS volunteers and staff took part
and their responses are summarised responses below.

1. Do you agree that the maximum age of referral to the Reportershould beincreased to 18?

When asked about this some Panel Members were very supportive:

The change is welcome and overdue; many young people may slip through the net, or geta
‘raw deal’ when instead sent into the adult criminal justice system.

The hearings system offers young people more support and opportunities; we also know
that criminalising young people is very damaging.

Many young people (men often) mature more slowly, do not necessarily understand the
consequences of theiractions, and therefore need continued support from the hearings
system (afterthe age of 16).

While there may be challenges for the hearings system and other agencies these can be
overcome and should not be used an excuse not to raise the age of referral.

For some it seemed fundamentally unfair that the support given the a 15 year old would be
so different from that given to a 16 year old.

Important to have a protective system in place for 16 — 17 year olds as they leave other
supportive environments such as school and home. We are aware from experience that they
getinto difficult situations betweenthe ages of 16-18, so this would be a welcomed support.

However, some of the Panel raised concerns about raising the age of referral:

The system is not prepared for this group.

When do we draw the line between child and adult? Could not cause issues to treat young
people as ‘children’ in this system, where elsewhere they are considered adults (i.e. able to
get married/join the army).

We need to be able to offer them a different outcome to the criminal justice system, and
what would that be?

2. If the age of referral is increased to 18, are the existing grounds ofreferralto a Children's
Hearing sufficient?

We need well and carefully thought out legislation. The grounds is obviously an area which
does need some work.

Compulsion really is needed, young people of 16 and 17 have minds of their own, and will
not just do something because we say it is for their own good.

Should we introduce grounds which focus on self-care, as parental careis no longer relevant
atthis age?

If we have 16-17 year olds would we need to learn more about context for grounds of
offence or welfareissue (e.g. domestic abuse)?

10
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Is it possible to introduce something around young people posing an unacceptable risk to
themselves or others?

Grounds are framed in terms of the "child". Would it be preferable to frame them in terms
of "child or young person" to account for these changes?

Should we be introducing a Ground that is very specifically for the young people of 16 - 17
years who have not had the support to ensure protection, guidance, control or treatment
when younger?

3. What areyour views on the potentialimplications, including resource, ofincreasing the age of
referral to the Reporter for local authorities, Police and other service providers/organisations?

Not addressed in detail.

4. What are your views on the potential implications, including resource, ofincreasing the age of
referral to the Reporter for Children's Hearings Scotland Some of the group felt more Panel
Members would be needed, but others were not so sure, uncertain of how many additional hearings
may be required.

There wassupport for the idea of having some specialised or enhanced Panel Members,
who were specifically trained to better support this group.

Much more guidance and training (for the full Panel) would be needed to ensure a
comprehensive understanding of any new grounds, and this age group specifically.
However, there were also comments noting that the system does already deal with this age
group at times, and so are not inexperienced, and that often the difference between a 15
year and a 17 year old may not be so great.

Innovation was seen as important, to help the system adapt.

There wasalso support for the idea that compulsion could be extendedto cover the family,
rather than the child.

It will require more legal expertise, so this puts more pressure on Panel Members and the
system is asking more and more of volunteers.

5. If the age of referral to the Reporter was increased, are amendmentsrequiredto ensure
sufficient access to information and support for victims harmed by children?

The group discussed restorative justice with a few people saying they had worked in
successful restorative justice programmes (some involving hearings) previously but thata
lack of resources meant they had been shut down.

Restorative justice seen as positive and worthy of more investment to extendand improve
availability of provision.

One person asked whether we should consider having victim statementsin some hearings
where there has been offending, or even invite the victim as a relevant person.

Further comments not addressedin the questions above.

Perhaps we should look at a separate service, something out with both children’s hearings
and adult justice, something designed to support this particular group.
Mentoring of these young people was also noted as a good support for this

11
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group.
Are “adolescent” measures needed? There is an age bracket where young people aren’t
considered children and yet they are not quite adults yet. Maybe we need a separate system
to work with 16-20 year olds for example?

Is restorative justice needed as a measure? In the right circumstancesit can be extremely
successful.

If young people areinvolved in the plan from the start, then it would be easier to get them
to comply to measures. They should be involved and the centre of the plan.
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